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CONTRIBUTION, ASSIGNMENT AND ASSUMPTION AGREEMENT
THIS CONTRIBUTION, ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Agreement”) is entered into as of December 31, 2019 by and between Chesapeake Legal Alliance, Inc., a nonprofit corporation organized under the laws of Maryland (the “Company”), and Environmental Action Center, Inc., a nonprofit corporation organized under the laws of the District of Columbia (the “Transferor”).  The Company and the Transferor are sometimes collectively referred to herein as the “Parties” and individually as a “Party.” Capitalized terms used and not otherwise defined herein shall have the meanings set forth in Section 7.


WHEREAS, the Transferor owns beneficially and of record 100% of the Acquired Assets;



WHEREAS, the Parties desire that the Transferor contribute, convey, transfer and assign (or cause to be conveyed, transferred and assigned) to the Company all of the Transferor’s right, title and interest in and to the Acquired Assets, in each case free and clear of all Liens other than Permitted Liens.
NOW, THEREFORE, in consideration of the foregoing and intending to be legally bound, the parties hereto agree as follows:

1. Asset Contribution; Closing
.

(a) Asset Contribution
. On the basis of the representations and warranties, covenants and agreements set forth herein, at the Closing, the Transferor shall (and hereby does) contribute, convey, transfer and assign (or cause to be contributed, sold, conveyed, transferred and assigned) to the Company all of the Transferor’s right, title and interest in and to the Acquired Assets, in each case free and clear of all Liens other than Permitted Liens, and, in consideration therefor, the Company hereby assumes and undertakes to pay, perform and discharge when due, the Assumed Liabilities (collectively, the “Asset Contribution”). The Transferor and the Company acknowledge that the Asset Contribution is intended to be treated as a tax-free transfer to both the transferor and transferee, is in furtherance of each party’s Exempt Purpose,  and agree to treat the Asset Contribution accordingly for all federal, state and local income tax purposes.
(b) Acquired Assets
. For purposes of this Agreement, “Acquired Assets” shall mean all right, title and interest of the Transferor in all of the assets of every kind and nature, whether tangible or intangible and wherever located as set forth on Schedule 1(b) [(but, for the avoidance of doubt, excluding all Excluded Assets)].
(c) Assumed Liabilities
. As consideration for the Acquired Assets, at the Closing, the Company shall assume and discharge the Liabilities of the Transferor solely relating to the Acquired Assets and not arising in connection with the transactions contemplated by this Agreement and only to the extent any such Liability arises out of events, facts or transactions arising after the Closing. For the avoidance of doubt, the Company shall not assume or be liable for any of the liabilities or obligations of the Transferor that are not directly related to the Acquired Assets.
(d) Excluded Liabilities. Notwithstanding anything to the contrary (in this Agreement or elsewhere), the Company shall not assume or be liable for any Liability of any nature (whether accrued, absolute, contingent, direct, indirect, perfected, inchoate, unliquidated or otherwise and whether due or to become due and whether known or unknown) of Transferor or any other Person (other than the Liabilities expressly assumed pursuant to Section 1(d)), regardless of whether relating to the Acquired Assets and regardless of whether disclosed on any schedule attached hereto, and regardless of when or by whom asserted.  
(e) Asset Use. The Company will use the Acquired Assets to further the Exempt Purposes of the Transferor, which includes, but is not limited to, restoring the health of the Chesapeake Bay and its watershed.
(f) Closing
. 

(i) The closing of the transactions contemplated hereby (the “Closing”) shall take place at the offices of Kirkland & Ellis LLP, located at 300 North LaSalle, Chicago, IL, 60654 or at such other place as may be mutually agreeable to each of the Parties (including by means of facsimile, email or other electronic transmission), at 10:00 a.m., local time, on the date hereof.

(ii) At the Closing, the Parties shall consummate the transactions contemplated by this Agreement in the following manner and in the following order (except that each of the transactions shall be deemed to have been consummated simultaneously and none of the transactions described below shall be consummated unless all of such transactions are consummated):

(1) The Transferor shall deliver to the Company assignment of leases and contracts and all other instruments of conveyance which are necessary or desirable to effect conveyance, transfer and assignment of the Acquired Assets, in form and substance satisfactory to the Company; and

(2) The Company shall deliver to the Transferor such instruments of assumption as are required in order for the Company to assume the Assumed Liabilities.

2. Representations and Warranties of Transferor
. As a material inducement to the Company to enter into this Agreement and consummate the transactions contemplated hereby, the Transferor hereby represents and warrants to the Company as follows:

(a) Organization
. The Transferor is a not-for-profit corporation duly organized, validly existing and in good standing under the laws of the State of the District of Columbia and is qualified to do business in every jurisdiction in which the ownership of its properties or the conduct of its business requires it to be so qualified, except in such jurisdictions where the failure to be so qualified, individually or in the aggregate, has not had or would not have a material adverse effect. The Transferor possesses all requisite power and authority necessary to own and operate its properties, to carry on its businesses as presently conducted and to carry out the transactions contemplated by this Agreement. The Transferor is not in default under or in violation of any provision of its Governing Documents.

(b) Authorization
. The Transferor has full corporate power and authority to execute and deliver this Agreement and to consummate the transactions contemplated hereby. The execution, delivery and performance of this Agreement and the consummation of the transactions contemplated hereby have been duly authorized by the Transferor, and, to the extent required under its Governing Documents or otherwise, its directors. This Agreement has been duly executed and delivered by the Transferor and constitutes a valid and binding obligation of the Transferor enforceable against the Transferor in accordance with its terms.
(c) Tax Status. The Transferor is an organization organized and operated exclusively for charitable purposes. The Company qualifies as exempt from federal income tax under Section 501(c)(3) of the Internal Revenue Code.
(d) No Breach
. The execution and delivery by the Transferor of this Agreement, the consummation of all of the transactions contemplated hereby and the fulfillment of and compliance with the terms hereof by the Transferor do not and shall not (i) conflict with or result in a breach of the terms, conditions or provisions of, (ii) constitute a default under (whether with or without the passage of time, the giving of notice or both), (iii) result in the creation of any Lien upon the assets of the Transferor (other than a Permitted Lien upon the assets of the Transferor) pursuant to, (iv) give any Person the right to modify, terminate or accelerate, or cause any modification, termination or acceleration of, any obligation under, (v) create any right to payment or any other right (concurrently or with the passage of time and/or upon the occurrence of one or more events or conditions), (vi) result in a material violation of, or (vii) require any authorization, consent, approval, exemption or other action by or notice or declaration to, or filing with, any third party or any Governmental Entity pursuant to, the Transferor’s Governing Documents, or any law to which the Transferor is subject, or any order, judgment or decree or any material contract or agreement to which the Transferor is a party or is otherwise subject.

(e) Title
. The Transferor has valid, good, and marketable title to, or in the case of leased or subleased Acquired Assets, valid and subsisting leasehold interests in, all of the Acquired Assets, free and clear of all Liens other than Permitted Liens.  Transferor has the unrestricted right to contribute, sell, transfer, assign, convey, and deliver to the Company all right, title and interest in and to, or in the case of leased or subleased Acquired Assets, all right, title and interest in and to the leasehold interest relating to, the Acquired Assets without penalty or other adverse consequences.

3. Representations and Warranties of the Company
. As a material inducement to the Transferor to enter into this Agreement and consummate the transactions contemplated hereby, the Company hereby represents and warrants to the Transferor as follows:

(a) Organization, Power and Authority
. The Company is a not-for-profit corporation duly organized, validly existing and in good standing under the laws of the State of Maryland. The Company possesses all requisite power and authority necessary to enter into and carry out the transactions contemplated by this Agreement.
(b) Tax Status. The Company is an organization organized and operated exclusively for charitable purposes. The Company qualifies as exempt from federal income tax under Section 501(c)(3) of the Internal Revenue Code.
(c) Authorization
. The Company has full corporate power and authority to execute and deliver this Agreement and to consummate the transactions contemplated hereby. The execution, delivery and performance of this Agreement and the consummation of the transactions contemplated hereby have been duly authorized by the Company, and, to the extent required under their respective Governing Documents or otherwise, its directors. This Agreement has been duly executed and delivered by the Company and constitutes a valid and binding obligation of each of the Company enforceable against the Company in accordance with its terms.
(d) No Breach
. The execution and delivery by the Company of this Agreement, the consummation of all of the transactions contemplated hereby and the fulfillment of and compliance with the terms hereof by the Company, as applicable, do not and shall not (i) conflict with or result in a breach of the terms, conditions or provisions of, (ii) constitute a default under (whether with or without the passage of time, the giving of notice or both), (iii) give any third party the right to modify, terminate or accelerate, or cause any modification, termination or acceleration of, any obligation under, (iv) create any right to payment or any other right (concurrently or with the passage of time and/or upon the occurrence of one or more events or conditions), (v) result in a material violation of, or (vi) require any authorization, consent, approval, exemption or other action by or notice or declaration to, or filing with, any third party or any Governmental Entity pursuant to, their respective Governing Documents, or any law to which the Company is subject, or any order, judgment or decree or any agreement or instrument to which the Company is a party or is otherwise subject.

4. Third Party Consents
. Notwithstanding anything to the contrary contained in this Agreement, this Agreement shall not constitute an agreement to transfer, sell or otherwise assign any instrument, contract, lease, license, permit or other agreement or arrangement which is not permitted to be assigned in connection with a transaction of the type contemplated by this Agreement (collectively, the “Unassigned Contracts”).  The beneficial interest in and to each Unassigned Contract shall in any event pass to the Company at the Closing, and the Transferor covenants and agrees to cooperate with the Company in any lawful and economically feasible arrangement to provide the Company with the Transferor’s entire interest in the benefits under each of the Unassigned Contracts.  If and only if the Company receives the economic benefits under an Unassigned Contract, the Company agrees to accept the burdens and perform the obligations under such Unassigned Contract as a subcontractor of the Transferor.  Furthermore, if the other party(ies) to an Unassigned Contract subsequently consent to the assignment of such Unassigned Contract to the Company (without modification thereto which is adverse to the Company), the Company shall thereupon agree to assume all liabilities and obligations arising thereunder after the date of such consent, at which time such Unassigned Contract shall be deemed to be an Acquired Asset for all purposes hereunder. The Transferor agrees to indemnify the Company and hold each of them harmless against any Losses which the Company may suffer, sustain or become subject to, as a result of any claims by any party to any of the Unassigned Contracts for breach of contract in connection with the consummation of the transactions contemplated by this Agreement
5. Further Assurances
.  The Transferor hereby covenants and agrees to cooperate and cause its affiliates to cooperate with the Company from time to time on or after the date hereof, upon request of the Company and at the Company’s expense, and without further consideration, to take all actions and to execute and deliver all other documents and instruments reasonably necessary or appropriate to fully evidence, vest, perfect and confirm, document, record and carry out the contribution, assignment, transfer and delivery of the Acquired Assets contemplated by the this Agreement and the Company’s ownership of all rights, title and interests therein.

6. Definitions
. For the purposes of this Agreement, the following capitalized terms have the meanings set forth below:
“Exempt Purposes” means, those purposes as set forth in  Internal Revenue Code Section 501(c)(3): charitable, religious, educational, scientific, literary, testing for public safety, fostering national or international amateur sports competition, and the prevention of cruelty to children or animals.
“Governing Documents” means, with respect to any Person that is an entity, such Person’s organizational documents, including the certificate of organization, incorporation or partnership, bylaws, operating agreement or partnership agreement, joint venture and trust agreements, and any similar governing documents of any such Person.

“Governmental Entity” means (i) any federal, state, local, municipal, foreign or other government; (ii) any governmental or quasi-governmental authority of any nature (including any governmental agency, branch, department, official, entity or self-regulatory organization and any court or other tribunal); (iii) any body exercising, or entitled to exercise, any administrative, executive, judicial, legislative, police, regulatory, or taxing authority or power of any nature, including any arbitral tribunal; or (iv) any agency, authority, board, bureau, commission, department, office or instrumentality of any nature whatsoever of any federal, state, province, local, municipal or foreign government or other political subdivision or otherwise, or any officer or official thereof with requisite authority.

“Licenses” means all licenses, memberships, registrations, certifications, accreditations, permits, bonds, franchises, approvals, authorizations, consents or orders of, notifications to or filings with, any Governmental Entity, whether foreign, federal, state or local, an industry association or standards compliance organization or any other Person.

“Lien” means any mortgage, pledge, security interest, encumbrance, lien or charge of any kind (including any conditional sale or other title retention agreement or lease in the nature thereof), any sale of receivables with recourse against the Transferor or the Company, any filing or agreement to file a financing statement as debtor under the Uniform Commercial Code or any similar statute.

“Permitted Lien” means (i) zoning, entitlement, building and other land use regulations imposed by governmental agencies having jurisdiction over the leased real property of the Transferor, which are not violated by the current use and operation of such leased real property; and (ii) covenants, conditions, restrictions, easements and other similar matters of record affecting title to the leased real property of the Transferor which do not materially impair the occupancy or use of such leased real property for the purposes for which it is currently used in connection with the Transferor’s business.

“Person” means an individual, a partnership, a corporation, a limited liability company, an association, a joint stock company, a trust, a joint venture, an unincorporated organization and a governmental entity or any department, agency or political subdivision thereof.

7. Miscellaneous
.
(a) Amendments and Waivers
. This Agreement may be amended, or any provision of this Agreement may be waived; provided that (i) any such amendment or waiver shall be binding upon the Transferor only if set forth in a writing executed by the Transferor and (ii) any such amendment or waiver shall be binding upon the Company only if set forth in a writing executed by the Company, in each case referring specifically to the provision alleged to have been amended or waived. No course of dealing between or among the Parties shall be deemed effective to modify, amend or discharge any part of this Agreement or any rights or obligations of any Party under or by reason of this Agreement
(b) Defenses
.  Nothing herein shall be deemed to deprive the Company of any claims, defenses, setoff or counterclaims against third parties which the Transferor may have had or shall have, with respect to any of the obligations and commitments hereby assumed (“Defenses and Claims”).  The Transferor hereby transfers, conveys and assigns to the Company all of its right, title and interests in such Defenses and Claims (to the fullest extent such Defenses and Claims may be so transferred, conveyed and assigned) and agrees to cooperate and cause its affiliates to cooperate, at the Company’s expense, with the Company to maintain, secure, perfect and enforce such Defenses and Claims as is reasonably requested by the Company in connection with such Defenses and Claims.
(c) Governing Law
.  This Agreement is governed by and construed in accordance with the laws of the State of Maryland without giving effect to any choice of law or conflict of law rules or provisions (whether of the State of Maryland or any other jurisdiction) that would cause the application of the laws of any jurisdiction other than the State of Maryland. In furtherance of the foregoing, the internal law of the State of Maryland shall control the interpretation and construction of this Agreement, even though under that jurisdiction’s choice of law or conflict of law analysis, the substantive law of some other jurisdiction would ordinarily apply.

(d) Assignment
.  Neither this Agreement nor any of the rights, interests or obligations under this Agreement may be assigned or delegated, in whole or in part, by operation of law or otherwise by any of the parties hereto without the prior written consent of the other party hereto, and any such assignment without such prior written consent shall be null and void, except that the Company may assign this Agreement to any affiliate of the Company which agrees to be bound in writing to the Company’s obligations hereunder without the Transferor’s prior consent; provided, however, that the Company shall remain liable for all of its obligations under this Agreement.  Subject to the preceding sentence, this Agreement shall be binding upon, inure to the benefit of, and be enforceable by, the parties hereto and their respective successors and assigns.
(e) Entire Agreement
. This Agreement (and all Schedules hereto) and the agreements and documents referred to herein contain the entire agreement and understanding between the Parties with respect to the subject matter hereof and supersede all prior agreements and understandings, whether written or oral, relating to such subject matter in any way.
(f) Severability
.  If any provision of this Agreement, or the application thereof, becomes or is declared by a court of competent jurisdiction to be illegal, void or unenforceable, the remainder of this Agreement shall continue in full force and effect and shall be interpreted so as reasonably to effect the intent of the parties hereto.  The parties hereto shall use all reasonable best efforts to replace such void or unenforceable provision of this Agreement with a valid and enforceable provision that shall achieve, to the extent possible, the economic, business and other purposes of such void or unenforceable provision. 

(g) Counterparts; Delivery by Electronic Transmission
.  This Agreement may be executed in one or more counterparts (including by means of facsimile or portable document format (pdf) signature pages), all of which shall be considered one and the same instrument, and shall become effective when one or more counterparts have been signed by each of the parties hereto and delivered to the other party hereto, it being understood that all parties hereto need not sign the same counterpart. This Agreement, and any amendments hereto, to the extent signed and delivered by means of a facsimile machine or electronic transmission in portable document format (pdf), shall be treated in all manner and respects as an original thereof and shall be considered to have the same binding legal effects as if it were the original signed version thereof delivered in person. At the request of any Party hereto, each other Party hereto shall re-execute original forms thereof and deliver them to all other Parties. No Party hereto shall raise the use of a facsimile machine or electronic transmission in pdf to deliver a signature or the fact that any signature or document was transmitted or communicated through the use of facsimile machine as a defense to the formation of a contract, and each such Party forever waives any such defense.
(h) No Third-Party Beneficiaries
. This Agreement is for the sole benefit of the Parties and their permitted successors and assigns and nothing herein expressed or implied shall give or be construed to give any Person, other than the Parties and such permitted successors and assigns, any legal or equitable rights hereunder.

(i) Construction
. The Parties have participated jointly in the negotiation and drafting of this Agreement. In the event an ambiguity or question of intent or interpretation arises, this Agreement shall be construed as if drafted jointly by the Parties, and no presumption or burden of proof shall arise favoring or disfavoring any Party by virtue of the authorship of any of the provisions of this Agreement.

[SIGNATURE PAGE FOLLOWS]
IN WITNESS WHEREOF, each of the Company and the Transferor has caused this Assignment and Assumption Agreement to be executed and delivered by their respective representatives thereunto duly authorized, all as of the date first above written.

COMPANY:
CHESAPEAKE LEGAL ALLIANCE, INC.
By: 






Name: Russel B. Stevenson, Jr.





Title: President and Chairman of the Board of Directors
IN WITNESS WHEREOF, each of the Company and the Transferor has caused this Assignment and Assumption Agreement to be executed and delivered by their respective representatives thereunto duly authorized, all as of the date first above written.

TRANSFEROR:
ENVIRONMENTAL ACTION CENTER, INC.
By: 







Name: Richard Hoffman
Title: Chairman of the Board of Directors
Schedule 1(b)

Acquired Assets

1. All of Transferor’s right, title and interest in the cash, cash equivalents (including short-term investments and all rights and interests in and to any bank accounts) and grants of the Transferor whether or not relating to the Transferor’s business and all accounts and notes receivable and other evidences of indebtedness and rights to receive payments relating to the Transferor’s business as of the Closing;

2. All of Transferor’s right, title and interest in furniture and office equipment belonging to Transferor.
3. All of Transferor’s right, title and interest in prepayments and prepaid expenses and third-party cash deposits relating to the Transferor’s business as of the Closing;

4. All of Transferor’s right, title and interest in and to the contracts, agreements, licenses, leases (for both real and personal property) and other legally binding arrangements, whether oral or written, that relate to the Transferor’s business (collectively, the “Contracts”);

5. All of Transferor’s right, title and interest in and to, to the extent transferable, Licenses and other intellectual property that are used in Transferor’s business as of the Closing; 
6. The sponsorship of and the assets maintained pursuant to or in connection with all programs, policies, agreements, Contracts and arrangements.
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